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INTRODUCTION1 

International human rights treaties reflect the commitments of the government to their inhabitants 
and the global community. However, these rights and protections are only truly available to 
individuals when incorporated into national law and policy.  The drafters of the Universal 
Declaration of Human Rights, widely considered to be the cornerstone of the international human 
rights framework, were explicit in their intention that the principles in the UDHR become a part 
of national legal structure, adapted to various cultures,  governments and value systems.    

Constitutions have long been viewed as a natural and promising source of domestication of 
international human rights law.  States that incorporate human rights into their constitutions are 
viewed as taking a significant step towards ensuring accessibility of human rights to the country’s 
inhabitants. However, the role of constitutions varies depending on country context as well as its 
efficacy in ensuring women’s rights and gender equality. This briefing is composed of a three-
country case study – Morocco, Zimbabwe and Vietnam -  that investigate how a newly revised or 
reformed constitution is impacting women’s human rights and gender equality in particular 
country contexts.  These briefings focus on five key areas of women’s rights: maternity leave, 
political representation, domestic violence, reproductive rights and access to property. All 
briefings were prepared by a student team following in country engagements in the relevant 
countries. 

BACKGROUND 

Today, Vietnam is one of South East Asia’s fastest-growing economies, but only twenty years ago 
it was one of the poorest countries in the world.1 The devastation of the Vietnam War left behind 
damaged infrastructure, thousands of lost lives and millions more injured.2 After Vietnam’s formal 
reunification in 1976, foreign presence in the South along with centralized control and planning in 
the North adversely impacted both regional economies. High levels of inflation, food scarcity, low 
productivity, energy shortages, and poor health indicators contributed to deteriorating living 
standards through the mid-1980s.3 Reforms from 1986 opened new doors of opportunity and 
shifted Vietnam towards a market-based economy.4 Because of these reforms, the percentage of 
the population living in extreme poverty dropped from over 50% in early 1990 to 3% today.5 
Vietnam is composed of approximately 54 ethnic nationalities, the majority of whom are Kinh 
(Viet), who account for 87% of the population.6 

Vietnam has made significant progress in promoting gender equality in a number of areas over the 
last decade. Constitutional reform and legislative enactments, including the Law of Gender 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  

1	  This briefing paper was prepared by students at the University of Chicago Law School: Dylan Cowart, Brittany 
Ellenberg, Salwa Shameem and Nathan Maxwell. Information is current as of September 2017. 
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Equality in 2006 and the Law on Prevention and Control of Domestic Violence in 2007, have 
advanced women’s equality.7 Women’s participation in the labor force, at 79.34%, is one of the 
highest in the region.8  However, employed women are disproportionately represented in the 
informal labor market.9 Moreover, despite the Domestic Violence Law, three out of every five 
women experience some form of violence.10 The national sex ratio, which was estimated in 2009 
to be 112 boys to 100 girls at birth, continues to increase.11 The sex ratio is skewed due to cultural 
norms privileging sons over daughters and the use of ultrasounds and abortion to select for 
gender.12  

Vietnam has retained a one-party political system, structuring the government in three parts: the 
Communist Party of Vietnam (“CPV”), the State system, and the Father Land Front (“VFF”) and 
its members.13 The CPV is responsible for leading the state and society by determining which 
political programs, strategies, and policies are to be implemented.14 The State system is composed 
of the National Assembly, the State President, the Government, the Supreme People’s Court, 
Supreme People’s Procuracy and local authorities.15 The National Assembly is the highest limb of 
the People, and its primary duty is to create and amend laws.16 The State system’s policies are 
largely controlled by the CPV. Finally, the VFF is a voluntary political coalition of political 
organizations and social organizations that span across socio-economic classes and ethnicities. Its 
objective is to strengthen political consensus and create unity.17 Additionally, it seeks to implement 
CPV’s guiding programs and policies following constitutional rules and national laws.18  

Internationally, Vietnam ratified CEDAW in 1982 with a reservation to Article 29 on CEDAW’s 
optional Protocol.19 Vietnam also acceded to the International Covenant on Civil and Political 
Rights and the International Covenant on Economic, Social and Cultural Rights later in 1982.20  

CONSTITUTIONAL REFORM PROCESS 

Vietnam most recently revised its constitution in 2013. Prior to the most recent revision, the 
country had adopted three constitutions since the reunification of the Socialist Republic of Vietnam. 
Revisions in the 1980s aimed to establish a post-war national and cultural identity.21 Over a decade 
later, the 1992 constitution clearly enumerated, for the first time, the rights of citizens and provided 
basic language for women’s rights in a limited number of spheres.22 The 2013 revised Constitution, 
in turn, expanded these rights significantly, ensuring gender equality through Article 26 and 
committing the state to take affirmative measures to “guarantee equal gender rights and 
opportunities.”23 

The Government maintained significant control over the revision process but provided citizens an 
opportunity for input through online mechanisms as well as through public forums. According to 
government stakeholders and ministry representatives, the expansion of women’s constitutional 
rights in the final draft was a result of civil society advocacy, high levels of economic growth, and 
a desire to meet international goals and standards.24 The most notable example of oppositional 
civil society advocacy is a petition and draft constitution signed by the Group of 72, a movement 
of well-known intellectuals, party members, and retired high-ranking CPV members, in early 
2013.25 By some accounts, prior to the mobilization around constitutional reform, civil society 
remained relatively inactive on legal reform.26  Civil society advocacy regarding the Constitution 
also spilled over into legislative reforms. 27  In May 2013, a group of twenty organizations 
convinced the National Assembly to postpone revisions to the Land Law in order to allow for 
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public comment.28 

MATERNITY LEAVE 

A.   BACKGROUND 

While women are almost equally represented in the workforce, they disproportionately make up 
the informal labor market, a labor sector saddled with lower wages and fewer formal protections.29 
Only 24.5% of women are formal wage-earning workers, compared to 35.4% of men. Twice as 
many women (49%) as men work in the informal sector.30  

Even in the formal sector, it is not uncommon for enterprises to ignore gender equality goals in 
recruitment of employees.31 As the CEDAW Committee noted in its concluding observations, 
Vietnam has often failed to remove unfavorable conditions for female workers, including both 
discriminatory practices relating to maternity and pregnancy and the lack of any regulatory 
framework for the informal sector.32 Additionally, according to stakeholders, requirements for 
female workers to postpone marriage or, if they are married, a determined period of employment 
before they can have children and receive benefits still exist.33 

B.   MATERNITY LEAVE IN THE CONSTITUTION 

Article 63 in the pre-reform constitution, which guaranteed maternity leave, was not included in 
the 2013 version. In its previous iteration, the constitution stated “[w]omen who are State 
employees and wage-earners shall enjoy paid pre-natal and post-natal leaves during which they 
shall receive all their wages and allowances as determined by law.”34 This provision was limited 
to government employees in the formal sector. 

Vietnam’s 2013 constitution contains no provision on maternity leave, but it prohibits 
discrimination both generally and in employment in Articles 16 and 35, and it guarantees gender 
equality in rights and opportunities in Article 26.35 

C.   MATERNITY LEAVE IN LEGISLATION, POLICY AND PRACTICE 

Paid maternity leave, however, has been provided for in legislation since 2002. The Labour Code 
originally provided four months of maternity leave, and was amended in 2012 to increase maternity 
leave to six months.36 This increase was apparently aimed at facilitating longer breastfeeding 
periods to possibly improve health outcomes for children.37 The law also allows working mothers 
with children under one year old to take a breastfeeding break of one hour a day and covers five 
post-natal doctor’s visits.38  
 
The Labour Code’s maternity leave mandate also suffers from significant limitations. Most 
importantly, the law only covers women in formal employment, which, as noted above, only 
constitutes 24.5% of women in Vietnam. This means that over 75% of women have no access to 
maternity leave.  

In addition to these gaps in women’s access to benefits, use of maternity leave may negatively 
impact the ability of women to advance their careers.39 The private sector often discourages 
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women from taking leave or offers short-term contracts to avoid leave obligations. Labor unions, 
which typically monitor such unlawful practices, do not always effectively expose maternity leave 
violations.40 

EQUALITY IN POLITICAL REPRESENTATION 

A.   BACKGROUND 

Currently, the percentage of women representatives in the National Assembly is at its lowest since 
1997.41 In 2001, the CEDAW Committee expressed concern about the slow increase in the number 
of women elected to Vietnam’s National Assembly and the low representation of women in 
decision-making positions at both the national and local levels.42 

At the sub-national level, women’s representation is higher, although there has been little progress 
over the last decade, and the target of having women account for 30% of representatives by 2011 
has not yet been achieved.43 There has been, however, a significant rise at the commune level from 
16.1% in 1994 to 27.7% in 2011.44 The number of women leaders in key positions such as in the 
Politburo, the Central Committee, and the Secretariat remains low. For instance, out of the nineteen 
seats on Politburo (the highest body of the Communist Party), only two are held by women. 
Moreover, the percentage of women as Chairs in Provincial, District and Commune People’s 
Councils is extremely low, ranging from 1.56% at the provincial level to 4.09% at the commune 
level.45  The number of women as Vice Chairs, however, has increased significantly over the last 
decade. Over 20% of Vice Chairs at the Provincial level are now women, compared to 8% in the 
1999-2004 term.46  

B.   EQUALITY IN POLITICAL REPRESENTATION IN THE CONSTITUTION 

As noted above, Article 26 of the Constitution states that “[m]ale and female citizens have equal 
rights in all fields. The State has a policy to guarantee equal gender rights and opportunities.”47   

 
C.   EQUALITY IN POLITICAL REPRESENTATION IN LEGISLATION, POLICY AND PRACTICE 

Vietnam has numerous supportive policies, decrees, and resolutions promoting representation of 
women in government. For instance, the National Strategy for the Advancement of Vietnamese 
Women to 2010 (“National Strategy”) sets out specific targets for the participation of women at 
every level of government. For instance, Objective 1 of the National Strategy states “[r]ates of 
female members of the National Assembly and People’s Councils at different levels will reach 
30% and above between 2011 and 2015.”48 While those goals were not met, the National Strategy 
on Gender Equality 2011–2020 was introduced to supplement and extend those goals.49 In addition 
to the National Strategy, the National Programme on Gender Equality was funded with $46 million 
to reach these goals. 

While the National Strategy is strong in theory, there are significant institutional barriers to the 
realization of its goals. Most importantly, the National Strategy is implemented through a target 
system that seeks to diversify the ballot, not the representative body. There are targets for 
minorities, youth, non-party members as well as women. For instance, the Law on Elections 
stipulates that 35% of all nominated candidates shall be female (at all levels).50 A similar target of 
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18% applies for ethnic minority candidates at the National Assembly level only. A woman is often 
selected to meet many targets, which may decrease her electability due to discrimination. 
Moreover, anecdotal evidence indicates that women candidates are placed on ballots against men 
with more experience and higher qualifications.  

The mandatory retirement age is 55 for women, five years earlier than for men. Civil society has 
argued that the difference in retirement age limits women’s professional development in both the 
private and public sectors.51 In the public sector, most women officials must be no older than 50 
to be considered for a promotion, as opposed to 55 for men.52 The World Bank notes that the earlier 
retirement age contributes to women earning on average 12% less in rural areas and 13% less in 
urban areas.53 One study also found that early retirement for women places a heavy burden on the 
social security system and represents 0.4% of Vietnam’s GDP.54 

There are also concerns of high levels of proxy voting, where a family member (usually the 
patriarch in Vietnam), votes on behalf of other family members.55 One Oxfam/UNDP study found 
that as many as 30% of women’s votes are cast by a proxy.56 Even though proxy voting is only 
legal in village elections, it is widely believed to occur in National Assembly and People’s Council 
elections as well.57   

DOMESTIC VIOLENCE 

A.   BACKGROUND 

Domestic violence has remained a cause of national concern over the past decade.58 According to 
the 2010 National Survey on Domestic Violence in Vietnam, one in three Vietnamese women have 
experienced physical beatings or forcible sexual intercourse at some point in their lives.59 These 
statistics vary across urban and rural areas; in the South East region, 42% of women report having 
experienced physical or sexual violence.60 There are also significant differences between ethnic 
groups, with lifetime prevalence rates of domestic violence ranging from 8% (H’Mong) to 36% 
(Kinh).61 The effects of domestic violence and abuse towards women have critical consequences 
for the way women are able to participate in political, social, economic, and cultural life in 
Vietnam.62 

B.   DOMESTIC VIOLENCE IN THE CONSTITUTION 

Although there is no explicit provision protecting women against domestic violence, the 
constitution provides in Article 20 that “[e]very one shall enjoy inviolability of the person and the 
legal protection of his or her life, health, honor and dignity; and is protected against torture, 
harassment and coercion and any form of violation of his or her life and health, and offence of 
honor and dignity.”63 This provision has generally been interpreted to prohibit all forms of violence, 
including domestic violence, and to apply to private actors.64 

Unfortunately, implementation of this provision as it relates to domestic violence has been 
complicated by another provision in the constitution, Article 60, on the preservation of the family. 
Article 60(3) states, in pertinent part, that “[t]he State and society shall provide favorable 
environment for the construction of the Vietnamese family which is well off, progressive, and 
happy.”65 The notion of a “happy family” has led some to conclude that any state protections for 
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domestic violence victims must be sensitive to the protection of the family structure.66 Multiple 
civil society groups have stated that the notion of a “happy family” has lead to fewer prosecutions 
in favor of “reconciliation” processes, as elaborated upon below.67 

C.   DOMESTIC VIOLENCE IN LEGISLATION, POLICY AND PRACTICE 

The Law on the Domestic Prevention and Control (“Domestic Violence Law”) 2007 is the first 
legal document that specifically addressed domestic violence in Vietnam. Article 2 of the 
Domestic Violence Law defines domestic violence as acts and behaviors by family members that 
result in physical, psychological, sexual and economic abuse.68 Article 5 of the Domestic Violence 
Law stipulates that survivors have a right to access support services, such as counseling services, 
temporary shelters and other necessary services. The Law also includes provisions for prohibition 
of contact (also known as orders of protection) from the abuser.69 

The effectiveness of the Domestic Violence Law is unfortunately lessened by the Law’s emphasis 
on reconciliation and family dispute mechanisms. The Law allows for processes of reconciliation 
in non-criminal cases. 70  As the CEDAW Committee has noted, the use of reconciliation 
undermines protections against domestic violence because “women seeking redress through 
alternative dispute mechanisms . . .  [a]re at enhanced risk of being discriminated against due to 
the imbalance of power and absence of judicial safeguards.” 71  UNODC found that 77% of 
reconciliation cases did not produce the expected outcome and that violence continued.72 In 
Vietnam, stakeholders report that often survivors are told that their husbands will be imprisoned if 
women complain, meaning a potential loss of the household’s entire income, especially in rural 
areas.73 Article 5(2) of the law also requires domestic violence victims to provide information to 
government agencies and individuals, which can result in reluctance of victims to come forward.74 
Moreover, civil and administrative fines involved in pursuing such cases are costly to families and 
so serve as a separate deterrent.75 

Overall, the Law Against Domestic Violence, though a clear legislative advancement for women’s 
equality, reflects the tension found in Vietnam’s new Constitution between gender equality, the 
right to be free from violence, and the focus on family resolution of private matters. However, the 
new Constitution’s provisions that prohibit gender discrimination (Article 26 - gender equality in 
rights and opportunities) and ensure equality between husband and wife (Article 36 – equality in 
marriage) indicate overall gains for women’s equality. The combination of these constitutional 
amendments and Vietnam’s ongoing obligations under CEDAW provide new avenues to advocate 
for policies reframing domestic violence as a matter of gender equality, rather than one of family 
unity.76     

REPRODUCTIVE RIGHTS AND HEALTH 

A.   BACKGROUND 

Viewing health as an investment for sustainable development, the Vietnamese Government 
continues formulating and enacting new policies to ensure access to health services for women 
and girls. Available data shows the success of national population and reproductive health 
programs in the past fifteen years. 77  However, research findings also indicate that, although 
maternal mortality has declined in recent years nationally, there are concerning disparities in 



	   8 

maternal mortality among regions.78 This indicates an uneven distribution of health services. In 
remote and ethnic minority regions, maternal health status is far behind national targets. 79 
Moreover, sex selection is a continuing problem, with birth rates of 112 boys for every 100 girls.80 

B.   REPRODUCTIVE HEALTH IN THE CONSTITUTION 

Article 58(2) provides the following: “It is the responsibility of the State, society, the family and 
the citizen to ensure care and protection for mothers and children and to carry into effect the family 
planning.”81 The article, while comprehensive, is an obligation on both the state and individuals. 
It is unclear who must implement the provision and what, specifically, the government is obligated 
to undertake. 

C.   REPRODUCTIVE HEALTH IN LEGISLATION, POLICY AND PRACTICE 

There are multiple legislative and policy initiatives that seek to improve the health of women and 
mothers nationwide. These include the Strategy for Protection, Care and Improvement of Peoples 
Health 2011- 2020, and the Strategy for Population and Reproductive Health 2011-2020. Yet even 
with these comprehensive plans, anecdotal evidence shows that there is poor streamlining of 
services and that it is difficult for civil society to empower women.82 Multiple stakeholders 
commented that health insurance plans do not cover comprehensive reproductive health, but noted 
that all women are entitled to free prenatal check-ups and that the availability of village midwives 
in rural areas has significantly decreased maternal mortality.83 The World Health Organization 
estimates that maternal mortality has decreased from 139 deaths per 100,000 live births to 58 
deaths per 100,000 live births from 1990 to 2010.84 Still, maternal mortality remains high in remote 
and mountainous regions.85 

UNFPA found that the two-child policy (which is enforced across the board, except in the few 
cases where the total population of a minority group is under 1000) has skewed the sex ratio.86 
Article 7 of the 2003 Population Ordinance bans sex selection in any form, and Article 40 
emphasizes that sex selection violates the law.87 Civil society and UNFPA point to male-oriented 
kinship systems and the practices of ancestor worship as the social determinants of sex selection. 
Anecdotal evidence also suggests that increased availability of ultrasounds, and thus the ability to 
determine the sex of the child, has further skewed the sex ratio.88 

EQUAL ACCESS TO PROPERTY OWNERSHIP 

A.   BACKGROUND 

In 1988, households were granted individual long-term use rights of land.89 Although the Land 
Law requires that both men and women are listed on the Land Use Rights Certificate (“LURC”), 
studies have shown that implementation of that requirement is uneven and understanding of a 
woman’s right to property is lacking.90 In one study, only 1% of plots in Long An and 35% in 
Hung Yen were registered in both spouses’ names.91 The same study found significant gaps in 
people’s knowledge of the law, and noted that rural areas sometimes follow village rules because 
there is limited enforcement of property rights.92 

B.   EQUAL ACCESS TO PROPERTY OWNERSHIP IN THE CONSTITUTION 
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Article 54(2) provides: “Organizations and individuals are entitled to land assignment, land lease, 
and recognition of the land use right by the State. Land user has the right to transfer the land use 
right, and practice related rights and duties in concordance with the law. The land use right is 
protected by the law.”93 Article 26 guarantees equal rights to women, including equal property 
rights.94 Given the Constitution’s supremacy over all other laws, any local or customary laws or 
policies that are not consistent with Constitution, including its non-discrimination provisions, are 
unlawful. 95 

It should be noted that Vietnam does not have “private property” in the Western sense of a freehold 
estate. Instead, Article 53 states that “[t]he land, water resources, mineral resources, wealth lying 
underground or coming from the sea and the air, other natural resources, and property invested and 
managed by the State are public properties, coming under ownership by the entire people 
represented and uniformly managed by the State.”96 

C.   EQUAL ACCESS TO PROPERTY OWNERSHIP IN LEGISLATION, POLICY AND PRACTICE 

In response to the low levels of registration by both husband and wife, the 2013 Land Law requires 
that “the full names of both [husband and wife] must be recorded on the [LURC] . . . unless 
husband and wife agreed to record the full name of only one. A new certificate which records 
both . . . may be granted upon request of either.”97 This means that the wife’s name is to be 
recorded by default.  

Women’s equal rights in property ownership are also reflected in the 2014 Law on Marriage and 
Family. Article 29 of the Law on Marriage and Family states that “[h]usband and wife have equal 
rights and obligations in the creation, possession, use and disposition of their common property 
without discrimination between housework labor and income-generating labor.”98 The 2014 Law 
also recognizes that property, real and personal, gained after marriage is the common property of 
husband and wife.99 

Many stakeholders noted that, in patrilineal communities, the wife will move in with her husband 
and her in-laws.100 The LURC will remain under the name of her husband’s parents in order to 
circumvent the loss of any property upon divorce.101 Exacerbating the lack of redress for women 
seeking a divorce are cultural norms that require wives to honor the elders of their husbands’ 
families after marriage.102 Anecdotal evidence supports the assertion that the lack of property, 
money, and social pressures may prevent women from leaving unwanted marriages.103   
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